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Is the Mere Possession of Intoxicating Liquor Illegal? — 
The Eighteenth Amendment to the Constitution of the United 
States prohibits the manufacture, sale or transportation of intoxi- 
cating liquors. 1 The National Prohibition Act, popularly known 
as the Volstead Act, prohibits among other things the possession of 
intoxicating liquor except as authorized therein. 2 The recent case 
of Massey v. United States 3 is, therefore, on account of the vast 
amount of litigation in connection with the act, of more than pass- 
ing interest and importance in holding that Congress was within its 
constitutional powers in declaring against the mere possession of 
intoxicating liquor. 

The language of the statute is too plain to admit of any doubt 
that Congress intended to prohibit the possession of liquor. The 
statute says so in as many words. 4 The only question is whether 
the act itself is constitutional. The case upheld the constitution- 
ality of the act on the ground that prohibition of possession of liquor 
furthers the enforcement of the section prohibiting its manufac- 
ture, sale or transportation, 5 agreeably to the section of the Amend- 
ment which declares: "The Congress and the several States shall 
have concurrent power to enforce this article by appropriate legisla- 
tion." 6 In the words of the court : T 

"While neither the purchase nor the possession of intoxicating 
liquor is expressly mentioned in the Eighteenth Amend- 
ment, it is obvious that the penalizing of its purchase and of 
its possession efficiently limits the amount of the unlawful 
sales, manufacture and importation of such liquor, and there- 
fore the provisions of the National Prohibition Act prohibiting 
the possession of the intoxicating liquor have a substantial re- 
lation to the enforcement of the Eighteenth Amendment, and 
are authorized by it as appropriate legislation, under the im- 
plied grant of power to select means of enforcement." 

Similar reasons have been given in other cases which held the pro- 
hibition of possession of intoxicating liquor to be constitutional. 8 

1 "After one year from the ratification of this article the manufacture, 
sale or transportation of intoxicating liquors within, the importation there- 
of into, or the exportation thereof from the United States and all terri- 
tory subject to the jurisdiction thereof for beverage purposes is hereby 
prohibited." U. S. Const. Amend. 18, Sec. 1. 

1 "No person shall on or after the date when the Eighteenth Amend- 
ment to the Constitution of the United States goes into effect, manu- 
facture, sell, barter, transport, import, export, deliver, furnish or possess 
any intoxicating liquor except as authorized in this Act, and all provi- 
sions of this Act shall be liberally construed to the end. that the use of 
intoxicating liquor as a beverage may be prevented." 41 Stat. 308 (1919). 

* (1923), 281 Fed. 293. 
4 41 Stat. 308 (1919). 

* Note 1, supra. 

° U. S. Const. Amend. 18, Sec. 3. 
' Massey v. United States (1922), 281 Fed. 293, 295. 
' United States v. Murphy (1920), 264 Fed. 842; Rose v. United States 
(1921), 274 Fed. 245; Page v. United States (1922), 278 Fed. 41. 
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The court thus holds that Congress is given plenary power to 
enforce the Amendment. It is within the discretion of Congress to 
determine what legislation is necessary and appropriate to bring 
about compliance with the law. As long, then, as a statute relates 
substantially to the enforcement of the constitutional prohibition 
against the manufacture, sale, or transportation of liquor, it is not 
the province of the courts "to determine the wisdom of the enact- 
ment or challenge the manner of the exercise by Congress of the 
authority and discretion confided to it by the second section of this 
constitutional amendment." 9 Such a practice, if allowed, would run 
counter to our constitutional system by substituting judicial opin- 
ion for the legislative will. 10 

In its last analysis, then, the question was whether or not pro- 
hibition of possession of intoxicating liquor was substantially re- 
lated to the enforcement of the Eighteenth Amendment, which has 
been held constitutional. 11 The court held that it was so related 
because, in the language of another case, the possession of liquor 
"is the first essential to its barter and sale as a beverage". 12 The 
court continued : 

"Intoxicating liquors stored in the same building in which the 
owner or occupant of the building is conducting a business 
with the public generally, would not only furnish opportunities 
for the violation of the provisions of this constitutional amend- 
ment, but would also tend to hinder, delay and prevent the de- 
tection of unlawful traffic therein." 

As pointed out in Massey v. United States, 13 the constitutional- 
ity of State laws (enacted before the Eighteenth Amendment) pro- 
hibiting the possession of liquor has likewise been upheld on grounds 
similar to those outlined above. 14 Three federal court decisions un- 
der the Volstead Act are to the same effect. 15 

But there is at least one federal case which holds that the mere 
possession of intoxicating liquor, stripped of every other fact or in- 
cident, is not unlawful under this act. 16 According to this court, 
Congress is without power to prohibit possession "unless it be cou- 
pled with the illegal 'manufacture' or 'sale' or 'transportation' or 
'importation' or 'exportation'." 17 The court argued that a bare 
inhibition of possession, not for the purpose of rendering effective 
the expressed prohibition of the Amendment, is altogether unwar- 
ranted. 

' Rose v. United States (1921), 274 Fed. 245, 248. 

10 Purity Extract and Tonic Co. v. Lynch (1912), 226 U. S. 192. 

11 National Prohibition Cases (1920), 253 U. S. 350. 
n Note 9, supra. 

" Note 3, supra. 

" Re Crane (1915), 27 Ida. 671, 151 Pac. 1006, L. R. A. 1918A, 942- 
Delaney v. Plunkett (1917), 146 Ga. 547, 91 S. E. 561, L. R. A. 1917D 
926, Ann. Cas. 1915D, 530. 

* Note 8, supra. 

w United States v. Dowling (1922), 278 Fed. 630. 

" (1922), 278 Fed. 630, 637. 
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On principle, the rule adopted in most jurisdictions seems to be 
the correct one. Possession of liquor is obviously a prerequisite to 
its sale, transportation, importation or exportation, and is a neces- 
sary incident to its manufacture. How, then, can possession be de- 
nied to be one of the links in the chain which includes all five of 
these acts, each of which is expressly prohibited in terms by the 
Eighteenth Amendment, which in turn has been declared to be con- 
stitutional? If possession would in any way facilitate or further 
the general traffic in liquor, as it inevitably would, Congress should 
have the power to prohibit possession. 

The justification of the majority view has been here predicated 
upon the previously determined constitutionality of the Eighteenth 
Amendment. 18 Of course, if the Amendment should ever be held 
unconstitutional, 19 the Volstead Act would fall with it. As long, 
however, as it remains a part of the supreme law of the land, it is 
believed that effect should be given to the Volstead Act which pro- 
hibits mere possession of intoxicating liquor. 

There are certain cases in which possession of liquor is author- 
ized by the Act, but these are not treated in this article. 

H. D. B. 

" Note 11, supra. 

" It is not proposed here to discuss the constitutionality of the 
Eighteenth Amendment. But there were some admittedly strong argu- 
ments urged against its constitutionality, and if the decision should ever 
be reversed, it would no doubt be on the ground that the Amendment 
invades the police powers of the States. The point was well argued by 
Mr. Elihu Root as follows: "The Eighteenth Amendment, furthermore, 
if valid, would tend to undermine a fundamental principle of our federal 
system. As Chief Justice Chase declared in Texas v. White, 7 Wall. 
700, 725, 'the Constitution, in all its provisions, looks to an indestructible 
Union, composed of indestructible States'. Manifestly, the federal sys- 
tem of government created in the Constitution contemplated indestructible 
States — not indestructible geographic units merely, but indestructible 
self-governing, local sovereignties. The establishment of our dual system 
of government must necessarily imply that neither government shall be 
permitted to destroy the other, and that the States must be preserved 
* * * as true local, self-governing sovereignties, inviolate and inde- 
structible members of a dual, and not a consolidated, system of govern- 
ment. * * * The so-called Eighteenth Amendment directly invades 
the police powers of the States and directly encroaches upon their right 
of local self-government. * * * If the so-called Eighteenth Amend- 
ment be lawful, then the States are not in truth indestructible." National 
Prohibition Cases (1920), 253 U. S. 366. 



